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RIGHT OF THE PROSECUTION TO A CHANGE OF VENUE. 



At common law the accused had the right to be tried in the 
county in which the offense was alleged to have been commit- 
ted, where he was surrounded by the influences of a good char- 
acter, if he had established one, and where the witnesses were 
accessible for the purpose of trial. If an impartial trial could 
not be had in such county., the practice was to change the venue 
to some other county, where such trial could be obtained. 1 

The Constitution of Virginia, § 8, provides, that in all crim- 
inal prosecutions a man hath a right to a trial by an impartial 
jury of his vicinage, without whose unanimous consent he can 
not be found guilty. This provision has been construed to mean 
that a person accused of crime has a legal right to a trial by 
a jury, but the presence of a jury is not a jurisdictional requi- 
site and may be waived by the accused.- The constitution con- 
fers a right upon the accused which he may himself waive, but 
of which the state can not deprive him against his objection or 
in the absence of his surrender of his constitutional privilege. 

While it has been decided in other states that vicinage means 
the immediate neighborhood and not the county, the Virginia 
constitution must be construed to use vicinage as the county or 
corporation, because all other provisions of the constitution and 
acts of the general assembly, relating to divisions of the state, 
places of trial and the summoning of jurors for the enforcement 
of criminal laws, refer to the county or corporation and not the 
immediate neighborhoods 

This constitutional provision is undoubtedly self-executing, 
for it confers a right, and in connection with other sections of 
the constitution it provides a remedy for the protection of such 

1. Hewitt v. State, 30 So. 795. 

2. Brown v. Epps, 91 Va. 726, 27 L. R. A. 676. See 1 Va. Law 
Reg. (N. S.), 643. 

2a. See State v. Crinklaw, 40 Neb. 759, 59 N. W. 370; Olive v. 
State, 11 Neb. 1, 7 N. W. 444; Convers v. Railroad, 18 Mich, 459, 
468; Taylor v. Gardiner, 11 R. I. 182. For case holding that vicin- 
age means the neighborhood and not the county, see Ex parte Mc- 
Neeley, 36 W. Va. 84, 90, 14 S. E. 436, 32 Am. St. Rep. 831, 15 L. 
R. A. 226. For case holding that it means district, see Rice i>. Stms 
(S. C), 3 Hill 5, 7. 
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right. 3 Even if the provision. were not self-executing, the legis- 
lature has sufficiently provided for carrying it into effect by the 
various enactments relating to jury trial. 

The constitution provides also that the general assembly shall 
not enact any local or special law providing for a change of 
venue in criminal cases. 4 Of course, any local, special or private 
law granting the commonwealth the right to a change of venue, 
would violate the express terms of this provision and would be 
unconstitutional. It may be implied from this provision that 
the general assembly may by a general law provide for a change 
of venue. This provision should be referred to in construing 
§ 8. 

The Code provides that on the motion of the attorney for the 
commonwealth, or without such motion for good cause shown, 
the court may order the venue r>r the trial of a criminal case to 
be changed to some other circuit or corporation court ; and, in 
like manner, the court of a corporation may order the venue to 
be changed to another circuit or corporation court. 5 

It is also provided that in a criminal case in any court, if 
qualified jurors, not exempt from serving, can not be conven- 
iently found in the county or corporation in which the trial is to 
be, the court may cause so many of such jurors, as may be nec- 
essary, to be summoned from any other county or corporation 
by the sheriff or sergeant thereof, or by its own officer. 

When the venue is changed to another county or a jury is 
drawn from without the county, and such acts are not consented 
to by the accused, is his constitutional right to a trial by an im- 
partial jury of his vicinage deprived him? 

Strange to say, while the point has been involved in a 
number of cases in this state, including among others McBride 
v. Commonwealth, 95 Va. 818; Richards v. Commonwealth, 107 
Va. 881; Jones v. Commonwealth, 111 Va. 862, it has never 
been directly passed upon. However, it is generally understood 
that the two sections of the Code are constitutional, and their 
constitutionality has never been seriously questioned. In the 

3. See Cooley's Const. Lim., p. 121. But see also. Older v. Court 
(Cal.), 109 Pac. 478, 482. 

4. Va. Const. § 63. 5. Va. Code, § 4036. 
6. Va. Code, § 4024. 
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McBride case objection was raised to the sufficiency of the writ 
of venire, but the constitutionality of drawing a jury from with- 
out the county was not raised. 7 

There are decisions in other states which expressly hold sim- 
ilar statutes to be constitutional. These decisions are based 
upon the principle that the thing sought by the constitutional 
provision is a trial by an impartial jury. To the attainment of 
this more importance is attached than to the selection of a jury 
of the vicinage. The requirement for an impartial jury is con- 
sidered of greater necessity and as controlling the provision for 
a jury of the vicinage. The constitutional provision is construed 
to read that the accused is entitled to an impartial jury of his 
vicinage, when such impartial jury can be had; but, when an 
impartial jury can not be had, his constitutional guaranty be- 
comes impossible of performance and he can not complain that 
it is denied him. It is necessary that the accused be tried some- 
where and by an impartial jury 

In Hewitt v. State (Fla.), 30 So. 795, decided under a con- 
stitutional provision for a trial by an impartial jury of the vicin- 
age, it is said: 

"The abuse of the right to change the venue to the detriment 
of the accused would be serious to him, and no doubt constitu- 
tional provisions like ours were designed to permanently secure 
this right. Some courts have held that the guaranty is not only 
of an impartial trial, but also a trial in the county where the of- 
fense was committed, and that it was not competent for the leg- 
islature to provide for a transfer to another county for any 
cause without the consent of the accused. Armstrong v. State, 
1 Cold. 338; Kirk v. State, Id. 344; State v. Knapp, 40 Kan. 
148, 19 Pac. 728. Where a trial by an impartial jury can be se- 
cured in the county where the crime is committed, the accused 
cannot be deprived of a trial there, even under sanction of leg- 
islative action. If he applied for a change of venue, and it be 
granted on his request, it may very properly be said that he has 
waived the right, and no question can arise in reference to it. 
We do not think it was the purpose of the framers of the con- 
stitution to force a trial in a county where an impartial jury can 

7. See 1 Va. Law Reg. (N. S.), 653. 
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not be had, as to do so would defeat the greater and more im- 
portant right of a speedy and public trial by an impartial jury. 
State v. Miller, 15 Minn. 344 (Gil. 277). Our statute is com- 
prehensive enough to authorize the court to direct a change of 
venue when an impartial jury cannot be secured in the county 
where the offense is alleged to have been committed, and, limit- 
ing it to the impossibility of securing an impartial jury in that 
county, we think it is constitutional. It is not contended in this 
case that an actual necessity for the change did not exist when 
the order changing the venue was made. The only point of 
contention, under this head, is that the law authorizing the 
change was unconstitutional." 8 

In order that the accused may be deprived of a trial by a jury 
of his vicinage, the commonwealth must show, as a ground for 
a change of venue or the summoning of a jury from without the 
county, that an impartial trial can not be had by a jury of the 
county. Section 4036 of the Code relating to change of venue 
makes no provision with reference to the grounds therefor, but 
§ 4024, relating to the summoning of jurors from without the 
county, provides for such summoning where qualified jurors 
can not be conveniently found in the county or corporation. 
Both of these sections must be read in connection with the con- 
stitutional provision. Into the constitutional provision must nec- 
essarily be read the rule of reasonableness. It is satisfied by a 
reasonable necessity for a change of venue or a summoning of 
jurors from without the county in order to obtain a trial by an 
impartial jury. This is to be read into § 4036, and § 4024 is to 
be read with reference thereto, else it violates the provision of 
the constitution. The rules of reasonableness and necessity are 
probably too loosely stated in the provision in § 4024 that ju- 
rors may be summoned from without the county when qualified 
jurors can not be "conveniently found in the county." The con- 
stitutional provision is not satisfied by mere inconvenience; it 
must appear that impartial jurors can not with reasonable ef- 
fort be obtained in the county and that there is a necessity for 

8. Berry v. Truax, 13 N. D. 131, 99 N. W. 769, 65 L. R. A. 762, 112 
Am. St. Rep. 662; Zinn v. District Court, 17 N. D. 135, 114 N. W. 
472; O'Berry v. State (Fla.), 36 Southern 440, 424. 
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summoning them frqm without it. There must be an actual ne- 
cessity to insure an impartial trial before a jury can be so sum- 
moned. 

"The fact that it might have been difficult or would have con- 
sumed considerable time to have procured a qualified jury to 
have tried the defendant is not sufficient to warrant a change of 
venue against the consent of defendant. As was said in the 
case of Hewitt v. State, 43 Fla., text. 197, 30 South. 796, 'The 
provision in our constitution in reference to the right of trial by 
an impartial jury in the county where the crime is committed is 
an important one to the accused.' This being true, such an im- 
portant right must not be lightly treated." 9 

The following statement of the grounds for a change of 
venue on the motion of the commonwealth is made in O'Berry 
v. State (Fla.), 36 So. 440: "We find in Hewitt v. State, 43 
Fla. 197, 30 So. 796 that no order was made by the court for a 
change of venue until after the matter had been to an actual 
test, and then it had been made to appear to the satisfaction of 
the court that a qualified jury to try said defendants could not 
be obtained in Bradford county. It also must have so appeared 
to the satisfaction of the defendants and their counsel, since, as 
we have seen, they interposed , no objections to said order, and 
did not question its validity. In the case at bar no actual test 
was made, and the only foundation laid for the change of venue 
was the affidavit of the state attorney to the motion filed by him 
to the effect that 'he does not believe it will be practical to have 
a fair and impartial trial of said cause in the county of Osceola,' 
for the reasons stated in his affidavit, and the affidavits of three 
other persons to the effect 'that it will be impracticable to obtain 
a jury in the county to try the case in a fair and impartial man- 
ner,' for the reasons set forth in their respective affidavits. It 
appears from said motion and affidavits that, at the time said 
order for a change of venue was made, there were about 600 
persons qualified to serve as jurors in Osceola county, and no- 
where and in no way was it made to appear how many of the 
said 600 persons so qualified as jurors were disqualified to serve 
as jurors in the case at bar. Assuming that all of the facts re- 

9. O'Berry v. State (Fla.), 36 South. 440, 443. 
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cited in said motion and affidavits were literally true, still no 
sufficient showing was made to the court that a fair and impar- 
tial trial could not have been had in Osceola county." 

It is held in a number of cases that the right to a change of 
venue or to summon a jury from without the county is statu- 
tory and that it is competent for the legislature to provide the 
grounds upon which granted. 10 While the "legislature may pre- 
scribe the grounds in such cases, it must act within its constitu- 
tional power, and can not arbitrarily deprive the accused of his 
right to a trial by a jury of his vicinage. 

It has been stated that the grounds for a change of venue on 
the motion of the commonwealth are the same as those on the 
motion of the accused. 11 

This may serve as a statement of a general principle; but, in 
this state a removal on the motion of the commonwealth must 
not violate the protection given the accused by § 8 of the consti- 
tution, while the grounds for a change of venue on the motion of 
the accused must merely conform to § 4036 of the Code regard- 
less of the constitutional provision which he may waive. When 
the change of venue or the summoning of jurors from without 
the county is on the motion of the commonwealth, the accused 
can object that it is in violation of § 8 of the constitution. When 
the motion is made by the accused, the commonwealth can 
merely object that it is in violation of the sections of the Code. 
The .commonwealth can not object that it is in violation of the 
right of the accused to a trial by a jury of his vicinage. The 
grounds for removal or for a jury from without the county 
are not absolutely the same in the two cases. 

The granting of a change of venue is within the sound dis- 
cretion of the court, and in the absence of any abuse of discre- 
tion to the substantial prejudice of accused the ruling of the 
court will not be disturbed on appeal. In Penman v. Common- 
wealth (Ky. App.),. 133 S. W. 540 it is said: 

10. Hick v. Commonwealth, 163 Ky. 518, 174 S. W. 19; S,tate v. 
Sanders, 106 Mo. 188, 17 S. W. 223; State ex rel. v. Wofford, . 119 
Mo. 408, 24 S. ,W. 1009. State v. Witherspoon, 231 Mo. 706, 133 S. 
W. 323. 

11. Barry v. Truax, 13 N. D. 131, 99 N. W. 769, 65 L. R. A. 762, 12 
Am. St. Rep. 662. 
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"We' have held in Fish v. Benten, Judge, 138 Ky. 644, 128 
S. W. 1067, Harris v. Commonwealth, 135 Ky 578, 123 S. W. 
239, and Fletcher v. Commonwealth, 123 Ky. 571, 96 S. W. 
855, 29 Ky. Law Rep. 955, that the granting of a change of 
venue is entirely within the sound discretion of the court, and 
that unless it appears that this discretion was abused to the 
substantial prejudice" of the accused it will not constitute revers- 
ible error^ The appellant was tried by a jury from Boyle 
County, and there is no fact or circumstance in the record 
from which we can reasonably infer that this jury was unduly 
influenced by any feeling of hostility that may have existed to- 
wards the accused in Lincoln County." 

"In the case at bar evidence was heard upon the motion, and 
we presume all was heard that either party desired to offer. 
The judge of the trial court, in deciding upon such a motion, 
has a sound discretion, and has better opportunity of properly 
estimating the conditions which exist in the community where 
he is then engaged in holding court, a better acquaintance with 
the witnesses, and is able to know better what weight to give 
their evidence, than we can possibly know. It has therefore 
been held that, while this court has authority to revise, and, if 
need be, reverse, the judgment of the trial judge, on a motion 
for a change of venue, it is not done, nOr either ought it be 
done, except in instances where; this court is satisfied that the 
trial court has abused its discretion in its decision upon the mo- 
tion. Howard v. Commonwealth, 26 S. W. 1, 15 Ky. Law Rep. 
874; Crockett v. Commonwealth, 100 Ky. 382, 38 S. W. 674, 
18 Ky.' Law Rep. 835." Hick v. Commonwealth, 163 Ky. 518, 
174 S. W. 19. 

The granting of the removal and the summoning of the jury 
from without the county are acts not entirely within the dis- 
cretion of the court, and may constitute reversible error. 12 

The application for the change of venue may be made by the 
commonwealth by motion. This is, however, not necessary, for 
the change may be ordered with or without motion. 13 It is not 

12. Woodsmall v. State, 181 Ind. 613, 105 N. E. 155, 899. 

13. Va. Code, § 4036. 
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necessary for the commonwealth to move that jurors be sum- 
moned from without the county under § 4024 of the Code. 

If the accused desires to object to the change of venue or the 
summoning of a jury from another county, it would seem that 
he should properly do so upon the motion by the commonwealth 
or the order of the court. In the case of O'Berry v. State 
(Fla.), 36 So. 440, the accused objected to the granting of the 
motion on behalf, of the state by duly excepting at the time to 
the order by the court; and, when the case was called for trial 
in the county to which venue had been changed, again made 
objection to the validity of the order of transfer, by interpos- 
ing a plea to the jurisdiction; and again, after his conviction 
by the jury, renewed his objections to the validity of the order 
by a motion in arrest of judgment. The court said : "It would 
seem, then, that the defendant in the case at bar had made his 
objections to and registered his protests against the change of 
venue in every way that he well could." 

The selection of the county or corporation to which the 
venue is changed or from which the jurors are summoned rests 
in the sound judicial discretion of the judge of the circuit or 
corporation court from which the venue is sought to be changed 
or to which the jurors are summoned. It has been held that 
when a change of the place of trial is obtained by the state on 
account of the existence of prejudice among the inhabitants 
against the. enforcement of the prohibition or other laws, the 
selection of the county to which the case must be sent rests ex- 
clusively with the presiding judge in the exercise of a sound 
judicial discretion. 14 

14. Upon the application, of the state for a change of the place of 
the trial of a criminal action, on account of local prejudice, the pre- 
siding judge transferred the cause for trial to Barnes county, being 
about 140 miles from the county where the action was pending. It 
was shown that a speedier trial could be secured in Barnes county 
than in any county in the judicial district. It was shown that the 
same prejudice existed in every county in the Sixth district a$ exists 
in the county where the action originated. The only other county 
nearer to the county where the action originated than Barnes county 
is Stutsman county, which is 35 miles nearer than Barnes county. 
Held, that it was not an abuse of discretion to transfer the trial to 
Barnes county under such circumstances. Zinn v. District Court, 17 
N. D. l.'J5, 114 N. W. 472. 
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In Zinn v. District Court, 17 N. D. 135, 114 N. W. 472, 474, 
it is said : 

"The affidavit of the state's attorney on the application for 
the change, and the defendant's return on the application for 
the writ of certiorari, conclusively show that the defendant, as 
judge, deemed it to be a fact the same conditions exist in all 
the counties of the sixth judicial district as exist in the county 
of Morton with respect to the enforcement of the prohibition 
law. We may therefore take it as amply shown that the dis- 
trict judge was convinced that he could not have transferred 
the action to any other county in the Sixth judicial district and 
thereby secured to the state a fair and impartial trial. The ques- 
tion as to what county or district he should transfer the trial 
of the action was one entirely within his own discretion, sub- 
ject to be reviewed, if abused, by this court. As stated in Mur- 
phy v. District Court, 14 N. D. 542, 105 N. W. 728, 'the only 
requirement imposed by the statute is that it must be sent to a 
county or judicial subdivision "where the cause complained of 
does not exist." The selection of the county is left to the dis- 
cretion of the presiding judge. He may select one county in 
preference to another county and may prefer one judicial dis- 
trict to another, so long as he does not exceed his legal discre- 
tion. This, we understand, is conceded by counsel for defend- 
ant. Their contention is — and this presents the only question 
in the case — that the presiding judge abused or exceeded his 
discretion irr sending the case to Cass county, and that the rec- 
ord should therefore be sent up to the end that he may be 
required to select some county nearer to Ward county. * * * 
The defendant is given the right to secure a change on account 
of local prejudice, but the power of selecting the county to 
which the action shall be sent is not given to him neither is it 
given to this court.' * * * The additional expense neces- 
sarily incurred by reason of the change was not a matter that 
would warrant this court in holding that the order was an abuse 
of discretion. The statute in express terms at section 10,217 
makes provision for the payment of the fees of witnesses in 
attendance upon trials of persons accused of crime, who are 
unable to pay for the attendance of their witnesses." 

T. B. Benson. 



